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"Claimant" and Trust Company of

initiated the matter by the filing of he

Claim" dated May 20, 2003. Respon

June 17, 2003, and its "Supplemental
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Throughout these proceedings

Ill and John L, Dagley, Campbell, H

represented by Linda Brooks and Ju

Longoria, L.L.P.

Following pre-hearing conferen

discovery period and the setting of a

Pre-Hearing Briefs setting forth thei

commenced July 12, 2004, at the o

Houston, Texas, and continued for a t

the presentation of witnesses, closing

parties that the matter of attorneys' fee

briefs, which were subsequently filed

July 30, 2004, upon receipt of the last

Although the hearing was trans

have a transcript prepared.

The parties submitted a joint se
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AWARD
Claimant Valerie Biggs Sarofim (hereinafter,

West, Inc. (hereinafter, "TCW"). Claimant

"Original Arbitration Demand and Statement of

ent. TCW filed its "Answering Statement: dated

wer to Statement of Claim: dated January 15,

laimant was represented by Justin M Campbell,

rrison & Dagley, LL.P. Respondent TCW was

th. A. Meyer, Ogden, Gibson, White, Brooks &

es, scheduling orders were issued providing for a

evidentiary hearing. The parties filed extensive

respective positions. The Evidentiary Hearing

ces. of the American Arbitration Association in

of five days, July 12 - 16, 2004, At the end of

arguments were heard. It was stipulatecrby the

and.expenses would be handled by affidavits and

th the Panel. The hearing was declared closed on

ling.

bed by a court reporter, the parties elected not to

of exhibits. Exhibits 1 through 241, 275, 277-281
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were admitted by stipulation. In addition, other exhibits were offered and admitted

during the course of the hearings. Tie Panel also received certain demonstrative and

illustrative exhibits. All exhibits referred to in the testimony were admitted.

After opening arguments, Claimant presented bet case through the following

witnesses: Valerie Biggs Sarofim, Clamant; Harold Williams, a professional financial

advisor (testifying by telephone by agreerrient); Robert J. Piro, an attorney; William E.

Fender, a professional financial adviso- and expert witness for Claimant, Claimant also

called as an adverse witness, Robert M. Hanisee, vice-president of TCW.

Respondent presented its case thi-ough the following witnesses: Robert M. Hanisee

(on cross); Vicky L. Bull, vice-pres dent of TCW; Joseph Magpayo, administrative

officer with TCW; Michael D. Weiner, professional financial advisor and expert witness

for Respondent.

SUMMARY dF TIIE DISPUTE

On May 23, 2000, Claimant 41.ked with Mr. Joseph Magpayo of TCW about

investing for her approximately $I2,,500‘000 which she was receiving in a divorce

settlement, She said she wanted to iktveSt in "Bickerstaff", There is a dispute as to

whether this was a request, a suggeston Or a directive. The "Bickerstaff' investment,

also known as the Concentrated Core Portfolio, was one of about fifty investment

products offered by TCW for sale to clients. In addition to offering these products ro

institutional customers (TCW's primary 'business), TCW offered financial advisory

services to high net worth individuals :hroUgh its Private Client Services group ("PCS").

The size of Claimant's proposed investment placed her in the middle range of TCW's

00200.2(044 t dr! I i193$01
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individual clients.

Claimant transferred cash and

into August By mid-August, 2000,

invested in TCW products. At Augus

the Concentrated Core Portfolio, $10,

$2,238,321, for a combined portfolio v

The Concentrated Core Po

companies chosen with a growth bi

included in this portfolio, with the

determined from time to time by t

investment for Claimant was not a mu

investment, Claimant had a separate p

(reflecting the same relative make-up

Claimant's August 31, 2000 statem

companies. The number of her share

Mr. Bickerstaff's team in accordance

On, the other hand, Claimant's h

in the form of an interest in a mutual fu

(The Concentrated Core "Strat

referred to as "ConcCore" and the G

"HYB".)

Between May 23, 2000 and

portfolio fell almost $6,000,000. Beca

Claimant had made from the account,

on May 22, 2003, when she closed the

002430.20030614/218939.0 I
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ecurities to TCW, beginning July 13, 2000, and

CW had received her assets and they were fully

30,;2000, her account consisted of the following:

7,345; and the Galileo High Yield Bond Fund,

hie of $12,685,666.

lie S consists of stocks of large capitalization

. At any one time 25 to 40 companies were

exact share holdings in each company being

e Portfolio Manager, Glen Bickerstaff, This

al fund of these stocks; because of the size of her

olio of the individual shares of these companies

s in the Concentrated Core Portfolio as a whole.

nt 'shows her holding shares in 22 of these

coming from each company was determined by

th the strategy at the time.

ldings in the Galileo High Yield Bond Fund were

d of bonds (admitted to be "junk bonds").

gy4 or "Portfolio" or "Fund" will hereafter be

leo High Yield Bond Fund will be referred to as

y 22, 2003, the market value of Claimant's

se of this market loss, together with withdrawals

erd was only $2,393,634 to be transferred to her

CW account.
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The Panel must resolve this 't asie issue: Was TCW responsible for the loss

sustained by Claimant?

SUMMARY OF .CLAIMANT'S POSITION

Claimant says that TCW, as her financial advisor, had a fiduciary duty to make a

suitable investment for Claimant (a ttrm of art in investment and securities law); that

TCW breached this duty by investing all of her money in ConcCore and HYB; that had

TCW made a suitable investment for h‘r — one properly diversified (another word of art)

- she would have had only a slight loss during the intense bear market of 2000-2003; and

that TCW is therefore responsible for the loss resulting from such breach, measured by

the amount of that market loss in her portfolio.

Claimant has asserted breaches of other fiduciary duties related to the breach of

the obligation to make a suitable investment, particularly TCW's duty to educate

themselves about Claimant's needs any the duty to educate Claimant about the risks of

any particular investment strategy and nvestment products. In general, Claimant asserts

a continuous breach of a financial adv son's duties throughout the relationship (May 23,

2000 to May 22, 2003).

SUMMARY OF RESPONDENT'S POSITION

TCW's position in its Pre-hearbg Brief (i.e., that TCW is not in the business of

being a personal advisor with control ever' a client's full assets) was not consistent with

its position during the hearing. During the hearing, TCW acknowledged that it had a

fiduciary relationship with the Claimant, but asserted that it was a limited fiduciary

062450100346)4/219939.01
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relationship, and accordingly, the fiduc

Based upon its witnesses, T

control which Claimant retained and e

Claimant was in control of the accoun

investment and securities law), Beca

Claimant in a suitable investment 0

and advised her on TCW's recommen

and TCW was entitled to assist her in

products: ConcCore and HYB.

Initially TCW seemed to be sa

dealer" whose duty was limited to f

client. TCW did, however, acknowled

with the Private Client Services group

group and asked for and received its s

were limited to assisting Claimant in

a two-fold duty of education: first, t

total financial situation, and especiiill

Claimant on the risks of investing with

it adequately performed both these ed

duties to Claimant Seeing no reason

to execute her decision to invest as

suitable for Claimant, The ensuing

Claimant's withdrawals and a down m

T

The presentations of the parties

002430.200301417.11939.01
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duties were likewise limited.

is: arguing that its duties were limited by the

erased over her TCW account. TCW argues that

at all times, not TCW (again, a word of art in the

e of this, TCW only had a limited duty to place

ce TCW had educated her on the risks involved,

atiOns, she was free to make her own decisions,

ose decisions by selling her TCW's investment

ing; it acted on behalf of Claimant as a "broker-

hfully executing the orders it was given by the

e that it was in the "financial advisory" business

the "PCS"), and that Claimant was a client of this

rvices. Again, TCW is saying that those services

e execution of her decisions. TCW acknowledges

educate themselves on Claimant, her needs, her

her: tolerance for risk; and second, to educate the

TCW in any particular strategy, TCW argues that

cation tasks and thereby discharged its fiduciary

t that point (after the education process) to refuse

e did, that investment thereby became and. was

oss in the investment was simply the result of

ket, regrettable but not the fault of TCW.

E ISSUES

evolved around these issues:
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. What was the nature of

2.- What were the obligation

3. What were TCW's effo

4. Who had "control" of Cl

5. Were the ConcCore and

In determining the facts which

two main witnesses: for the Claimant,

for the Respondent, Robert M. Hanis

primary contact and supervisor of Cla

The testimony of these two wi

during the relationship, especially dun

the investments (May 23, 2000, to Au

is a documentary trail which enabl

chronology of the phone calls, the faze

What is not consistent are the

and the depth and tenor of those co

picture, especially of the Claimant hers

In brief, Claimant portrayed her

from the rigors of a contentious divo

contentious attorneys; a woman who

who accepted her friends at face val

sense of skepticism; an unsophisti

investments) who for the previous s

functions and fund raising events; a

consultant, to totally manage and con

00200.204306141211939.01
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relationship between TCW and Claimant?

of TCW in the education process?

at education?

manes TCW investment account?

YBi investments "suitable"?

ontrol the foregoing issues, the Panel heard from

e Claimant herself, Valerie Biggs Saroftrn; and

TCW's vice-president, and by his admission, the

ant's account.

essCs is generally consistent as to what happened

the initial contact period through full funding of

t 31, 2000), a period of about ten weeks. There

the Panel with some confidence to detail a

, the correspondence, and the in-person meetings.

rds' purportedly used in the oral communications,

unications. Each witness painted a different

If

elf in those first ten weeks as a woman distraught

between uncooperative principals and equally

id not learn visually, but orally; a people person

and did not conduct her affairs with a healthy

ted person (in the realm of economics and

en years had spent her time organizing charity

worhan who left it to her husband, a financial

I her separate property brokerage account with
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over a million dollars in assets; a we

expected the services of a full service

only her investments, but guide her in

a close, highly interactive and personal

a person who needed a basic education

basic way.

A very different person was

Claimant presented herself as a strong,

completely capable of understanding

she wanted to do before she contact

educated her about alternatives and

wanted to proceed with her own plan

relationship, Claimant simply did wha

without consulting Mr. Hanisee or an

TCW's advice), referring particularly

make other investments with friends

of a woman who continually over-s

efforts to the contrary.

Obviously the credibility of

importance. A number of alleged state

others were not remembered. It is cl

expressed her or his recollection of the

side, that each has "shaded" if not

favorably. Nevertheless, the Panel ha

even including the contradictions, b

controlling facts can be determined wi

0024S0.2003061 4121493e.0%
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an who came to TCW to be taken care of, who

anpial advisor who would control and direct not

use of those investments; a person who needed

elationship with her financial advisor, and finally

in the management of money, presented in a very

escribed by Mr. Hanisee, According to him,

capable woman who knew what she wanted, was

k and reward. She had already decided on what

TtW, and even after Mr. Hanisee thoroughly

ade recommendations for those alternatives, she

and decisions. Further, during the course of the

ver she wanted to do, when she wanted to do it,

ne else at TCW (and if she did, she did not take

o the sizable withdrawals made by Claimant to

fainily. Finally, Mr. Hanisee offered the picture

nt her assets, regardless of Mr. Hanisee's best

hese two main witnesses is of considerable

ents were denied as ever having been said, while

ar to the Panel that each of these two witnesses

acts in as positive a light as possible for her or his

s̀tretched" the facts to present her or his side

decided to generally accept the testimony as true,

cause based on the documentary evidence the

reasonable certainty.
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Two exhibits have been particu

which was a listing of all deposits

account at TCW. This was stipulated

12, which was a printout of notes kep

The three witnesses from TCW who

These notes, internally called the

Claimant and TCW, including all-meet

testified that he did not regularly note

calls with Claimant which are pot re

dispute that there may have been other

SU111111,41?Y
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ly useful to the Panel, The first is Exhibit 69,

withdrawals, dates and amounts in Claimant's

accurate by the parties. The other was Exhibit

eleetronically by TCW over the account period.

estified for Respondent all had notes recorded.

venue Notes", reflected the contacts between

gs <and most of the telephone calls. Mr. Hanisee

s phone calls, and that there were numerous other

ectkl in the Avenue Notes.

ails'.

F'THE EVIDENCE

We will now review the evident

The nature of the rel

The Panel concludes that TCW

relationship as a financial consultant,

While TCW initially seemed to be sa

products sought to be purchased by i

"advisory capacity" for some clients.

product purchases, such as for CoacC•

in a portfolio — it did not charge separ

was not really a "financial advisor,

0324$0.20030414P218939.01

Claimant did not

as It relates to the issues in this case.

tonship between TCW and Claimant 

acted for the Claimant from the inception of the

and not just as a "broker" or an "order taker".

g it was only a vendor of proprietary investment

vestors, TCW later acknowledged it acted in an

CW charged fees only in connection with specific

e and HYB, and for acting as custodian of stocks

tely for financial advisory services, and therefore

' Mr. Hanisee testified that he was the chief
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investment officer for PCS, that he w

PCS clients, and that he was the "clie

case is the absence of any document

parties and the efforts made by TC

written contract spelling out the advis

Group and its high net worth custome

In the absence of such a contra

performed for him or her? When as

advisory capacity for a client, he said

advice; when asked how the client

financial advisor, he had no explanatio

This financial advisory role w

agreed to act for Claimant in selec

Claimant's ex-husband's $90 million p

settlement in the divorce). While this

Claimant's wishes to be in the "Bic

independently, exercising its own disc

acted using its own discretion to dete

Claimant's portfolio and which would

would be ConcCore stocks, along wi

had appreciated (the selection date w

those stocks which had usable capit

amount of capital gains. With the ex

rest of the shares were sold by TCW.

002450.2003061 4/1111939.01
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responsible for the investment allocations for all

adv. isor" for Claimant. A major problem in this

evidence spelling out the relationship of the

on' behalf of Claimant. TCW had no form of

ry services between the Private Client Services

like Claimant.

how is a client to know what services are being

d When Mr. Hanisee knew he was acting in an

depended on whether or not that client took his

w whether or not Mr. Hanisee was acting as a

accepted by TCW on May 23, 2000, when it

ng about $10 million dollars in stock out of

rtfdlio (as part of an overall $14 million property

election was apparently done in accordance with

erst:aff' product, it was clear TCW was acting

tion on how to do this most effectively. It further

me which Of the selected stocks would be kept in

e sold. The selection was keyed to which stocks

three other factors: picking those stocks which

aboiat two weeks after the valuation date); picking

losses, and picking those stocks with the least

eptii
i
on of the shares in ConcCore companies, the
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In addition to the picking of stocks from the ex-husband's portfolio, TCW also

received a list of Claimant's holdings .n a separate property Goldman Sachs brokerage

account, and later instructed Claimant on which of these stocks should be transferred to

TCW, and which should be sold by Goldman Sachs with the proceeds transferred to

TCW. Besides the foregoing stock selection activity, the other crucial facts in evaluating

the relationship of the parties are these wo:, first, Claimant gave TCW virtually all of her

liquid assets to manage, and second, C laimant had no other source of money for living

expenses than these assets and what income could be generated therefrom.

It is also the Panel's conclusion that the role of TCW as Claimant's financial

advisor continued from May 23, 2000, for the next three years until Claimant closed her

account with TCW on May 22, 2003. ;

2. The obligations of TCW in the education process.

The Panel concludes that TCW as :Claimant's financial advisor, had a two-fold

duty to her with respect to education. First,; TCW had a duty to educate themselves about

the Claimant, her financial situation, her needs and, in general, to learn everything about

her that would bear on the reasonableress Of the investment program they were creating

for her.

The second duty of TCW was to edUcate Claimant on the risks of each particular

proposed investment. We find this t uty can be satisfied only by ascertaining that

Claimant not only has been taught but in fact has learned the applicable economic

realities of the proposed investment prc,grani. It is not enough for the financial advisor to

be able to prove that it told the client that investments can go down in value as well as up.

It must also be able to prove that the alient understood the realities of the economics of

002430.2003D614/218939,01
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the stock market, that is, the risk.

These two duties do not exhaust the list of fiduciary duties which TCW had to

Claimant as her financial advisor, but tl.ey are, in this case, determinative of the claims of

Claimant.

3. TCW's efforts at education. 

The Panel has first looked at the question of when and where did TCW have an

opportunity to educate itself and Claimant.

Between May 23, 2000, and A igut 15, 2000, by which time all of Claimant's

funds entrusted to TCW had been inve tecl !in ConcCore and HYB, it appears that TCW

had the following contacts with Claimant: ,

May 23 2-3 minute call with Mr. Magpayo,

May 24 10-15 minute call with; Mr. Magpayo.

June 1 Letter to Claiman transmitting forms for opening a money-market

account; letter fron Claimant returning these signed forms.

June 1- 18 Although there are no documents establishing any telephone

contacts between Mr., Hanisee and Claimant, he testified to, and

Claimant did not dispute the likelihood of, "one to two" telephone

calls between Jung 1 and June 18, ,

June 2 Letter to Claimant transmitting ConcCore Investment, Management

and Custody Agreement, and Mid-Cap Investment, Management and

Custody Agreement; letter from Claimant returning these signed

Agreements,

June 5 Letter to Claimant transmitting a "Liquidating Agreement" in

connection with flture investments; letter from Claimant returning

the signed agreement.

002450,20030614/-1 V939.01
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June 8

June 19

Letter to Clairna

securities and mon

Meeting (30-45

accountant hired b

Luncheon meetin

result of these me

75% in ConcCore

July 12 Letter from Claim

July 13 Letter to Claiman

Agreement, Mid-

approximated $2.5

Money Market Fu

The divorce decre

as of May 23. Th

with the first inve

in HYB on July 2

until August 15,

account was $2,23

$10,447,345.

Letter from Claim

Letter to Claima

stocks from Gold

transferred.

In addition to the foregoing, T

with Claimant's divorce attorney, fr

settlement, and general information ab

July 18

July 20

August 2

002450.20030614/21 g939.01
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t giving wiring instructions for transferring

y.

utes) with Claimant and Mr. Sandy Beckman,

Claimant's divorce attorney to look at tax issues.

(60-75 minutes) with Claimant and others. As a

nga, all of Claimant's funds were to be invested

nd 25% in HYB (and not the Mid-Cap Strategy),

t authorizing withdrawal of funds.

transmitting fully executed copies of ConcCore

ap • Agreement, and Liquidation Agreement;

million in cash transferred by Claimant to TCW

d,

was signed by the Court on July 12, but effective

eafter funds and stocks were transferred to TCW

meats in ConcCore being made on July 18, and

, with other funds put into these two investments

uch that by August 31 the value of the HYB

,32.1, and the value of the ConcCore account was

t authorizing withdrawal of funds.

confirming transfer of funds and identifying

an Sachs account to be sold and stocks to be

also had telephone and written communication

which TCW learned the terms of the divorce

ut Claimant and her assets, Further, there is some
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evidence that printed information on '1,1CW, ConcCore and HYB was sent to Claimant.

Other than Mr. Hanisee's testimony that he talked with Claimant about risk and return,

and Claimant's testimony that she had eerda graph comparison of the investment returns

for ConcCore, a Fayez Sarofim fund, z.nd an S&P fund, there is no evidence that TCW

talked at length with Claimant, or trade :the necessary disclosures about the risk of

investing, and particularly investing in just ConcCore and HYB. There was no evidence

of any graph, chart or spread .sheet offering alternative investment programs, with or

without discussions of relative risk a id ietum models, no questionnaire designed to

elucidate Claimant's risk tolerance, no notes by any TCW representative on information

or data taken from Claimant, and fin 411y, :no letter explaining the risk inherent in her

proposed investments.

The graph shown to Claimant on June 19, 2000 comparing Bickerstaff's

performance with two other indices, 4as :incomplete, misleading and inflammatory in

that it indicated "Bickerstaff' was doing much better than the Fayez Sarofim fund_

TCW's witnesses testified that Mr. Magpayo in his initiating conversations did not

do any investigation of Claimant or her level of risk tolerance or her investment

parameters, nor was the investigatory Lnd education role taken by anyone other than Mr.

Hanisee.

The Panel concludes that TCW never spent the required time with Claimant, and

wholly failed to exercise due diligen to educate itself and Claimant with the basic

information necessary to create a prudent investment program for her.

4. "Control" of Claimant's TCW investment account. 

In considering whether or not a financial advisor has breached its duties to its

client, the cases have often looked at tl,e Vestion of who had "control" of the account. A

002450240:100[4/218039.01
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discretionary account obviously gives control to the advisor, but establishing that the

account is non-discretionary does not eLd the inquiry.

Here the agreements relating to the accounts are ambiguous as to discretion. But

the Panel finds that it is not the words establishing the account which matter, as much as

it is the total circumstances, looking at tothICW and Claimant,

TCW's argument on the matter of Control seems to be that Claimant had control

because she made withdrawals from tie account at her sole discretion. That is not the

issue, for even a totally discretionary ac count can be closed at any time. The issue is what

control was exercised in the matter o directing the investments and account balances

which were held by TCW, while they were held by TCW. TCW also attempted to argue

that when withdrawals were made, it was Claimant who was directing from which

account (ConcCore or HYB) those withdrawals would be paid. The evidence that

Claimant was in fact making this decisiam i'as not credible.

We have no difficulty in con luding that TCW had control over Claimant's

investment accounts and the funds she entrusted to TCW. It follows that TCW, having

control of this account, had a fiduciary duty' to act in good faith and in Claimant's best

interest. Primary among such duties was the duty of TCW to place Claimant's assets in a

"suitable" investment.

5. The suitability for Clainitant of the investment in ConeCore

and HYB. 

The Panel concludes that TCW had the fiduciary duty to place Claimant in a

suitable investment, and that the investments made by TCW were wholly and negligently

un-suitable. The Panel concludes that it Ni.ras unsuitable because it failed to reasonably

diversify Claimant's assets so as to provide some measure of risk minimization in the

002430.20030G14/I18939.01
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event of a down market (with 82% in

move in the market in the same directi

Claimant intended to live off these in

provided for.

It was also un-suitable for TC

previously disclosed need of Claiman

TCW fully invested all funds in

commissions) by August 15, 2000, I

known to be due September 15, 2000,

investments on September 15 and $8

(presumably meaning another sales co

Claimant's account statement

addition to the $475,000 withdrawn f

for living expenses, a not unreasonabl

these withdrawals was improper by TC

Further, Claimant's September

$683,099 in market value in one mo

$500,000 for taxes and living expenses

in a telephone call on October 16, 20

failing to predict the 2000 downturn

respond to its client's concern. Certa

diversification was warranted, if not

The only evidence we have of a re

there." According to TCW's log,

10245020u30614/2 I 8039111
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nccore and 18% in HYB, these assets would all

and no balance was provided). TCW knew that

stnients, but no meaningful income stream was

to invest the account in a way which ignored the

to make withdrawals. A glaring example is that

e • !two investment products (incurring sales

ving no cash on hand to pay the income taxes

$390,000 was taken from Claimant's ConcCore

,000 was taken from Claimant's HYB account

'scion was charged) after only a month.

om TCW for September 30, 2000, shows in

r taxes Claimant withdrew $25,000, presumably

amount in her circumstances. Failure to plan for

as Claimant's investment advisor.

30 Statement showed that her account had lost

, over and above the necessary withdrawals of

Claimant expressed great concern about this loss

0. Although the Panel does not fault TCW for

n the market, it does fault TCW for failing to

y another education session on the importance of

n immediate effort at re-balancing the portfolio.

rise was the advice from Ms. Bull to "hang in

first time diversification was mentioned to
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Claimant was in mid-November, 2001,

the portfolio "until the ConcCore mar

be given over the next year-and-a-hal

with TCW.

TCW had a duty to make inves

on all relevant factors, such as the

needs of the Claimant. There is no wri

determine suitability for the Claimant.

Panel questions whether even TCW b

"suitable". Although Mr. Hanisee ad

for the Claimant and testified that TC

in HYB was suitable, Mr. Hanisee als

and "appropriateness". Mr, Hanisee

decision was suitable, but inappropria

what Claimant wanted was completel

there are no notes, letters, memos or o

told the Claimant that her investm

expectations were unreasonable.

TCW argued strongly that TC

bear market, and that in any event Cla

of over-spending and excessive with

sold to her by TCW did not have a eh

Claimant's record of substan

established that many of these with

ventures of family and friends, or pa

Jackson Hole, Wyoming. The recor

o02a5o.20030614,21 R939.01
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ndthen only in the context of waiting to balance

t had recovered". This advice was continued to

until shortly before Claimant closed her account

ent recommendations which were suitable based

cial assets, income producing possibilities and

en documentation of the efforts taken by TCW to

From the evidence received at the hearing, the

ieved that Claimant's investments at TCW were

ed:that TCW had a duty to determine suitability

had determined that 82% in ConcCore and 18%

tried to draw a distinction between "suitability"

ted that he believed that Claimant's investment

. Mr. Hanisee also testified that he thought that

unreasonable, and that he told her so. However,

er writings evidencing that anyone at TCW ever

t allocation was not appropriate or that her

should not be held responsible for the extended

ant's problems and losses were solely the result

wals on her part, such that the investment strategy

cell) unfold as intended.

al ,Withdrawals is uncontested. The testimony

Os were for the purposes of investing in the

mg taxes, or buying residences in Houston and in

does not reflect a pattern of frivolous spending,
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although Claimant's life style would n

that when given direct advice on her s

With respect to the funds she withdre

showing that these have been losses, a

value of such investments.

TCW testified it was told by C

and on another occasion, $1.2 million

provide a budget (really just a compi

March - May, 2000, a pre-divorce pe

year. A credible study was presented

year would require an average 19.75°

unreasonable expectation, providing $

would require a return of 7,89%, a re

That is, a portfolio could have been

such an income stream without substan

In any event, the effect of t

determining the measure of TCW's cul

Claimant's expert witness, Mr

breached its duties as a financial ad

balanced investment program. His

been had Claimant's assets been inve

than in ConcCore and HYB. The Pan

n02450.20030611 /218739.0 I
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be considered frugal or average. It also appears

ending by TCW, Claimant responded positively.

from TCW to invest elsewhere, there was no

hoUgh there was also no showing on the current

imant that she would need $2 million per year,

year. None of this was documented. She did

ation of expenditures for a three month period,

od).which showed expenditures of $660,000 per

hieh showed that while generating $2 million a

return on $12.7 million capital - an admittedly

60,000 a year income from $12.7 million capital

nably attainable return, especially in May, 2003.

esigned at the time which would have produced

*al risk of the loss of capital.

se withdrawals must be taken into account in

ability for its breaches of its fiduciary duties.

AGES

William Fender, presented evidence that TCW

isor by failing to put Claimant in a diversified,

age model reflected what the results would have

d a balanced and diversified portfolio, rather

finds that this damage model is a reasonable way
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of evaluating the harm done to Claima

balanced portfolio and what actually oc

In constructing this damage mo

of funds made by Claimant, includin

model shows that notwithstanding the

out of the account, a reasonably balan

by Claimant of substantial assets in th

of TCW and Claimant ended in M

damages continued to date in that she

for the year May 2003 to May 2004.

Mr. Fender offered three model

and fixed income, the second a 60-40

equities and fixed income portions w

investment categories, and the model

portfolio at the end of each quarter

Claimant, as they were in fact made, t

balance at May 23, 2003, as happene

with values of:

$6,631,413

$6,230,576

$6,024,123

The Panel has considered each of thes

would have been deemed a "suitable"

Accordingly the Panel AW

$6,300,000.

00245-0.2000&14r21S939.01
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and that the difference between the yields for a

urred is a proper measure of the damages. •

1, Mr. Fender included all and every withdrawal

the last withdrawal closing the account. This

ear market, and notwithstanding the money taken

ed portfolio would have resulted in the retention

account as of May, 2004. While the relationship

2003, Claimant correctly points out that the

st the opportunity to have capital for investment

ortfolios, the first a 50-50 split between equities

lit, and the third a 65-35 split. In each case the

re further diversified between a number of sub-

was calculated on the basis of rebalancing the

After deducting all the withdrawals made by

ese:studies showed that instead of a zero account

with TCW, Claimant could have had a portfolio

50-50 model portfolio

60-40 model portfolio

65-35 model portfolio

models, and it is likely that any one of the three

vestment for Claimant.

S  Claimant actual damages in the amount of

I



Final award
70 Y 181 00364 03

COSTS AND EXPENSES

The arbitration agreement in question states:

Page 19

". . . The costs of the arbdration (other than fees and expenses of counsel,

which shall be the responsibility of the parties retaining such counsel) shall

be shared equally by the parties."

TCW also takes the position that under California law, the Uniform Arbitration Act, as

codified in Cal. Code Civ. Pro, Sec. 1214.21, specifies that each party is to pay its pro rata

share of the arbitrators fees and expens ;s of the arbitration, and is to pay its own attorney

fees and expenses, unless the agreemeit states otherwise, or unless the parties otherwise

agree.

The administrative fees and expenses of the American Arbitration Association

("the Association") totaling $12,5001)0 and the compensation and expenses of the

arbitrators totaling $69,313.82 shall In borne equally by the parties. Therefore, TCW

shall pay to Claimant the sum of 52,31.91, representing Claimant's share of amounts

previously advanced the Association.

In keeping with the terms of tie Agreement between the parties and California

law, the Panel makes no award of attoneys' fees.

PUNITIVE DAMAGES

Claimant has made a claim fot an award of punitive damages. After carefully

D02450 70030410/215939 01
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considering the actions of the parties elative to all issues discussed herein, the Panel

fmds that breach of TC'W's fiduciary duties justifies an award of punitive damages

against it, and further finds that there s nothing in the Agreement between the parties

preventing the Panel from making such n award.

Accordingly the Panel AW • ' I S Claimant punitive damages in the amount of

$2,900,000.

The total AWARD for Claiman Valerie Biggs Sarofirn and against Respondent

Trust Company of the West, Inc. is $9, 00,000. which amount shall be paid within thirty

(30) days of this Award, and shall bear terest thereafter at the rate of 5% per annum.

Any and all other relief request- by either party is DENTED.

This award may be executed in a y number of counterparts, each of which shall be

deemed an original, and all of whi.1 shall constitute together one and the same

instrument.

ENTERED at Houston, Texas his'/1:11day of August, 2004.

(42450.20030614a113939.01
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considering the actions of the parties rel tive to all issues discussed herein, the Panel

finds that breach of TCW's fiduciary d ties justifies an award of punitive damages

against it, and further finds that there is othing in the Agreement between the parties

preventing the Panel from making such an ward.

Accordingly the Panel AWARDS Claimant punitive damages in the amount of

$2,900,000.

The total AWARD for Claimant alelie Biggs Sarofim and against Respondent

Trust Company of the West. Inc. is $9,20 .000. which amount shall be paid within thirty

(30) days of this Award, and shall bear in esv thereafter at the rate of 5% per annum.

Any and all other relief requested b either party is DENTED.

This award may be executed in an nuMber of counterparts, each of which shall be

deemed an original, and all of which shad constitute together one and the same

instrument.

ENTERED at Houston, Texas  Yl(  day of August, 2004.
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