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_xpresent easagwas bmughi on Fenmary 3, 2011 by Leeward- Gonstmﬁtian .
VO, Tlex ?}a,gams erica ity -of £ -of

as §e ected and sworn; on: July 6%, 2011, com
nél and meessmna! Engineer Héctor'M. ¥
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On December 12,

2011’ Leeward- filed . ~Stat§mant ob;ecﬁ g AUA'S claims. for

Aﬁ,;;j rds:. both- paities Wmmencad d:smvexy proceedings -and filed fmmemus‘ ‘
” ding disp ptions, the:n on ef which: ;he Pangl hel eyance

: - £ “liqu : ages.in i
f_,ﬂ,eys feesvan e‘\, nses As per iheu“ request
? Fiadi nclusions of Law on-April

The Panei declared ‘the: heanngs closed and the case submitted: for reso!uhon on

f Méyzz 2012,

, mﬁe‘,.. t was m aﬁeed asiC 70.

' :exeogted & cantratﬂ for ﬁ'(é mnstmcﬁon of the Collage of Medtcme m,,sf, John’ s




2 5 VL P

“"'meﬁxea piice of EC szmzssszwa subject to addition:
act Documen underm,,,s_:,

S e

A6 Nel Dickinson was Leeward's Project Manager for the:
canttac! Documents on Leeward*sba,‘ ;

TRIAL EXH}BH'S*
3 s;Tual Exh:bits

etz
B) AUR's Tria Exhibits.

gxa?:?bﬁ list 1-71 as a:nended by the. Jamt Post-Hearing Meﬁaa, dated 4

april 12,
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. wiNessEs:

8, AS Na:gesh#mhiteété*‘representaﬁi}e*

o 4 Lt C:ol Rncha A ‘ony»Genemi Managar on behalf of AUA, for the pro;ect.
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iditional works_,waa included in the Amendec ' ndfar ‘

io henceforth «pmvi,_ng AUA with due process; and (2) i the. varties subfmitted to
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Gt AIA 20144997, The respe
addressed in:this Final-Award, . -

ect to-certain claims wilk}
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‘ fmm the C:ontmct and ihen aasxgned to Leeward under. Separate. Contracts cm:der'thaw
.»faxth doemne

8. 9_9132!.0,\'_@.@1. 4
¥ the Con\:_ ctipri’

Abased upen measured. werks what adjustments shou '

the Gontract sum for work aitted, deleted or modmea from the Contracts ongma! swpea of[ ~

fwo:k gespme the A‘s failure and refusal twssue change orders?

& ;;mdnws and Flmnng wexks that were. deletad from the.
-'.;jxangmai sqope of waric »argd then given o mewam under a Separate: Gemract




e “Canseqwenﬂy, we ﬁnd AU resp@nstbie for. 50% -of the
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8_.

« Contrave{s; ;

added pursuant ta C ;‘ange orders had AUA propefﬂy issued: change arders on: the ?‘ '
. Lo ‘Panei's ] :'m‘zsien

' :'ms Panei ﬁnds«ma& Leeward is enﬁﬁed to receive campensatmn for work

Vdespsite any formai change orders; based on Measured Work and. the Bill .of Quantittes

9. controveggy

er _:AUAzggwas smponslble for project, delays that impaired Leeward's: abukb;, to

r_;fThzs Panel ﬁnds thatl both. parties were equally respansible for: the . preject ‘delays..

“,.;Q,'.,na! Praiimmanesﬁ, in. the
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amuntofecmnmmandsuchamauntnsherebygrantedmfavorof leeward.
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15 Conroveny:

Iy, complied with the nofice of s provision n the Confract?

in‘the: Award, at the tate 01' % per: annum.. .

17, Gontrovers.; _

"

5




the Panel cancludes that this.claim shalld e comected autside of the comext' aﬂs_‘ -
 Aditraon. - | |

enttﬁed tothe. payment of US $218; 56&;7«418(}(1

f.arbmﬁan?
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119 Can \uarsx=

!f Lesward is not venhtied to any othar damages in this proceedmg. whether Leeward xs, ;

;59@ 083 00idn retamage?

20. Contmvemgc o

i AUA breaehed the Centra“ct, is Leeward entxﬂed to-damages.as specified in Clalmant‘s

*P:oposed Findmgs of Fact and Conclusions ef Law Paragraphs 130,131, or 133 or some‘f

L ,Lether amount? _

Contract and f’the‘refefe;.’in some ,instatibe'st

nel will:not grant damages to Leeward. : ,

e A ward on page 31.

ots Leaward entered nfo with AUA are subj

: Panel’s lemsiun. ;

o The Panet ﬁnds; that the add:t:onal works cantraczs are not subjact to. this thtmﬁon

12
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i mtatwns for breach of oontract actions under ihe laws of. Anhgua?
Panel‘s Decisian‘ |

The Panel ﬁnds that thus Arbltratlon was commenced fimely.

‘smcken fmm the: fecord. -However, this. Panei conssdered as faaniai the tesiimnnya u
' 13
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. cﬁ‘ ered by Peter MoLeod which reiates 1o his ;personal knowledge-and intewenﬁon in the

i";*magatnala::an of the c@ntract Documents, -and: wm give it the pmhatoxy vatue it deemsf o

*Cmnsld 1] ng that both -parties shared respon” ﬂ(ty regarding some of the- "”‘ni\mve.rgiggi

: submiﬁed and in the management of the Contragt, the Panel finds no compellin

Qrant.;eattomeys fees, arbifration fees, expense :and compensation as prowded under the_:- |

iaws of Antxgua or. othemse ‘Each party. ! ,:"?’eaf‘meir own attorneys’ f?@?,pva!bmtxgn :
expenses and such 'the ke, BT
Bt RESPG“BE“TM(AUA’S) camaoveasms SUBMITTED TO ARBITRATION:

7 f ts- 'eeward barred from seeking to be paid &G $1;'604 617 for work: xt did natvperfarm asa

King to be paid: for wmk It du;l nat perfann,‘_f |

: «'not beeause it faaled to mitiate a clalm, butbecause the evidence rscewed and nonsﬂared:i )
by’ the: Pane! ss that the Contract was & fixed sum cuntraet ‘subject to. addmons and

: 'fv{,deducticns and Leaward wauld be. paid for work it actually perfamxed based on the BGQ.; -
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Wy o

i
2

in regards to the: “tzmelmess .of Leeward’s e!atm, it is the: detemnnatwn of the Panal that
-;both pamas breached varmus promsmns of ihe Gontract and are, therefere. barred from:
enfarcmg saxd provzswns against each other. |
2, cmtmversg '

vaen if Leeward had initiated a claim timely, is Leeward entitied to- ba pai

Work en the ground that AUA did no. document, changes inthe scope of Leaward‘s work: by

‘sssnmg forma! change orders - in the maﬁner pmwded by Section. 7 of the Genera!‘ :

@’ondiﬁons -or did- the. parties wawe the forma! -change order proeedure by imp ementmg .
\anoﬁ';er mathod i e., the monthiy requisition process, ‘to decument: addiﬁons and eduotmns :

. o ihe Cuntract SBum, as-evidenced by the pame& course of conduct througheut fhe dutaﬁon
of the iject?

nef's Decision:
See Panel's Decision to Controversy 1, supra.
3 Con xersy

ls Leemtd barred frem pursuing, sts new aitemagveyeia;m that it be pe

id ovethead and profit.
onth OmuttedWorkfar one ormore-of the fol ‘separate reasons: .

c) Benause tha new claim was not asserted in Leeward's February 3, ! Demand |

iober 14 2011 Amended Demarld

id fartbe Om:tted 4




' ‘Thss Panel wnli mt exclude ‘any ciaim under the sole: contention of tnmelmess Therefore, S

1 Leeward 1s not barred from pursuing its c!alm for. the payment of overhead. and prpﬁt on the
Gmm‘ed W@r& |

nﬁven if Laaward had xmt:ated its:new altematwa claim for overhead- and proﬁt on the .

: -lm:ﬁed Work*tlmaly in accordance: wiith-the. Cantrac:t Documents and the- CIAR, is- Lﬁeward
' o be. paid overhead and profit-on the ertted Work given the testimo that the‘ '

; pames ntended 1o use the Bills. of Quantities  value changes to- the. scqpe 'the work :

, necessitated by des:gn changes and site: wnﬂsﬁons, and given that Leeward never 5 aught;
to: be pard rts ovemead and pmﬁt Omitted Wark?

Panei’s Decismn ,
Yes, Thxs Panel ﬁnds that Leeward is entxtted 1o overhead and pmﬁt for work ommed

deteted -or modrﬁed except for-the: $185 425. 07 of overhead and profit: for the iﬁoors & 

‘J“Wndows and F}eonng works that ‘were detated irom the Contract's. original sno;:e of work

16*';‘




in maﬂy mstanoes natrﬁed AUA of its; nlaims even though it was nat inthe manner

: .document me delahon of f __ts work by i lssumg formal change Qmers in the ma
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‘any claim under the sole contention of timeliness. The eviderice aiso showed that Leeward

in the cOntract Therefare the Parael finds: that Leewardis entmed 1o receive com ;ensaﬂon

ff?fﬂ%?{?!k ??Efm?dx»'howf.av%.wﬁh; regard to the Flooring Work, which is part.of the

Separats Contracs, same fs not subjectto this Arbitation.

6. ;,C.Q.E_ﬁl%fﬂ

- Even i Leeward had initiated.a. claxm tlmety, is: Leeward entiﬂﬁd to'be paid. fer mef-Floar‘ing

Work that: A deleted fro

Leeward's =scape- ‘of work onclihe;gmund'thatuA J Q.l,d,mt;

by Sec.hon 7 of me Generat Gnndmcns, or d me._;parﬁes wawe the fm:mai, cha

i plemanﬁng another ‘method,’ ':e the monthly requisifion. pmcess‘ to

document addmons and. deducﬁuns 1o the Ccmtract Sum, as ev:denced by the;pames

course of conduct throughout the:duration of the Project?

Panet's' ‘Decisi‘an‘

The Panel ﬂnd& that the S

o thxs Pane! wﬂl not grant remedles for the Flocmag Work

arate ‘Contracts: are not subject to' this Arbitration.. Therefore :
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: the Hoaﬁng Wark, whmh was givento: Leewdrd. under a Separate Contract.

8. C:k ntrowexs‘:_:;

. upon the measurements in the initial Bills of Quantities.

18




TN

is me ba frcm pursuing-its May- 11

: ammpanymg

)between- the EG;5$5*894 857.68 in Preiiminanes sought by Leewam

‘work W!thm; t
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(nm. constitute a claim. In the attematxve, the. Panei finds the

f:nadm:ssibse andtharafore, dismissed and denied.

m;Claxm for'an Extension:of Tim:

\dmonat Preimnanes in: the amount of EC $955, 554 08 {the ‘

e Ccntract Time?

Panel's E)emsron

4 6.3 ef ihe General Eondmans, gwsen that thie.Claim aocmed in January 2099 sand eeWard -

i :wa;ted'«u m Febmarys 201125 months later - to commience arbitration?

18
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- Panel*s ecsswn -

i -No “Refer to Panel’é Decision in Conb'ovefsy number 10, above; where the controvelsy

e refaﬁve» fo the Addmgnal« Ere!:mmanesw msgived.

B 12 . ;Cantravers' b

. Even if Leeward,,; ad initiated fts G’iaxm for Addxtmnal Preliminaries timely-and commer ced.

arbitrattan in. a reasmabb amount of time, is. Leeward entitled to Additional P
‘ﬂbased upon,_f:

e ground asserted- m its May 11. 2009 Claim; :e -that it had bee
00000 (EC $1, 350,000,02) sef

accass to aside. for Non~Productwe Ove"

- the: absence of:any:ewdence that such an. aocuuut was agreed to by the. pames 0

aﬂeged lack af acaess to overime impacted the critical path. and. wused the damages_‘
asserted‘?

Panel’s Qemsmn

R Yes Refer to the Pane!s Decision in Contmversy number 10, above.

3‘{AUA shall, refer m the Award:as to claims. granted on pages 31 ~sz




B Change Order wnrk tsLeewar

T
B

T Case 1-12.0v-06280-LAK Document 2-3 Flled 08/16/12 Page 5019

!f se, dtd Leew ' d?g.estabiwh that each such: c!a;m for defay satisfied each of the fol!owmg

to the Awarﬁ on pages 31 -32, asto'the c{a:ms granted

. 18, Gontrove;g,v_

‘vts Leeward barred from - seekmg to be paid EC $1980,210. 19 more than the_

-;Even if. Leewavd had.:vt:meiy imtzatecl a claim ta be paid an add:hﬂnai EG 319&,210319 forr ‘

,_.eaﬁm ta be] pald this. mnney given ihat Leewa




SAE L

PR L ST
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‘ .j'make a deman ' ;béymentccntemporaneo s with the payment of ifs. Bréfti‘Finél""

No. .Refertothe Panel ﬁeasmn in Section VI.-{B-14), above.
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‘14 months Iater?

 Panef's De on;

, TmsPane!ﬁnds | ch party is barred-from :afleging. nonmmpﬁanee wﬁh the terms kof o

the Cenﬁ'act a d:therefore, will. constder

n ‘brought wnthout ragarda io ﬁm ‘ ess, |
except those mat ere specifically distinguishs by the Panel's: legat reasoning in: each cf

the. aontrovemes submltteé for resolution in the Award on page 31.
20 Controversy

Even if Leeward had‘tlmely initiated a c!atm, eeward -entitied to recover an additional
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Leeward was aware: of the facts:giving rise to.such a claim no later than October 26,.2008;

- bui ;3niﬁa§tegﬂagp ‘sooner than December 1 7 2010 ~ 14 months' tater'?

Pane!’s Eeclsmn Lo

Thxs Panel f nds that each party is barred from. allegmg non-compliance: with the terms of

= the Contract and ihemfore‘ will consider all claims brought without: regards: to ﬁmelmess, "

ae;céept fhose that were spec;ﬁcaily dsstmguii by the Panel's legal raasonmg in each of,

ﬂla-;mntmversias;submit_tgq{gn resolution in:this Award.
'Evan lf Leeward had{ t:mely initiated suc:h 2 -¢laim; is Leeward .entitied o recaverr :

EC $1 msoo fmm‘ the- Cash Aliowance: wmpnnent of the mmal Gnntract Sum:, for;,~

conﬁngent costs mciudmg craneage, scaﬁoidmg and overtime, gsVen that the
EG $2 262 166.51 that Leeward billed for and recexved for such cantmgent costs. mcludesf '
tbe EC $‘! 000 000 allocated to-contingent cosis in the EC:$27; 436 824 contract Sum

- whxch Leeward uses as t:osts?

- andi.eawwﬂwaitedunmsebmayyg 201122 mmmsiaterutacammenceammmn?

2




This Ranei ﬁnds that V'Leeward is ‘barred from- pursumg the overhead and pmﬁt on the

 EG $191,090 in Doors and Windows Work deleted by AUA because suich work was then |
) gr\)en 1o Leeward under a Separabe Contract and, therefore, is.not sUb;ect 1o this Arbitratxon
&efer to the Panel's Deqsmn in Section V. (2},
24 Gentmversy, , ,
" Even if Leeward had cemmanced arbitration in-a. reasanable amount of time on: xts claim for .:

R overhead anﬂ profit-on- the -Doors . and Windows Work, is Leeward: enﬁﬂed 1o recover

EC $34 396 20 as-and fcr its .overhead and. pt:oﬁt on this work. gwen that the. unit rates

contamed :rn" the ‘initial 'f'Bms*f of Qn’ant:tieswere “provisional ;sum;«rates- : anda :given that -

Leeward entered anto a separate contract with A{;!A in July 2009 to parform thls work?
Panel Becisran

;Ne Refer fo Pane!‘s Decision in.Controversy: numberzs above.

25 Co.o rs

in acmrdance with Sachon 4:6.3 of the Gener 1. Coridit

Apn{ 2‘1 2!!9 and Leeward ‘waited unitit Febmasy 3, 2011 - 22 months: !ater ~toc me :
arbltrabon? |

Gamraat and themfme, mx consider all claims bmught wsthout regards m ﬁme!mess,

except those that were:specifically-distingu

3
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26. . Cmtrovers_ ;-

’ [Even if Leeward had eammeneed arbitration in a reasenable -amount. af t!me on: ns ela:m for .

- cwerhead and pmﬂt on the Paintmg Work, is. Leewan:! entitled to recover EC: $312 406 02as - )
anci for its cvemead and praﬁi on this work gwan {that Leeward would have. mcunred mare m
hquldatad damages hiad the Painting Work not been removed from: Leeward’s scepe of wark

’ }them itaeeks to recover in overhead and profit fox this work?

: Panet ' Qemsmn

:Yes Refer to tbe Panel’s Decision in Section: VL (A-7)

Is Leéwar&f barred«-fmmv sesking to recover monies. allegedly due and owing under the
Separate Contracts inthe: axbstranon for either of the following separate reasons:

L a Ciaxms under the Separate oontracts are not arbifrable because AUA did not
* agreeto arbitrate them; Or

S b) In.the event Leeward’s payment claims under the Separate Contracts fall within -
~ the scope of the arbitration provision ‘

Section 4.6.11 of the General’ Cond‘xtmns),
‘because Leeward failed 1o mrtxate ag claims within 21 days-of their acctual'in_

Yes. This Panel finds in favor of AUA in that works that were performed under Separate
‘Contracts are not subjectto this Arbitration -

g :Ec _'1 359 035 40 in the aggregate, on the Separate Caniracts and nwes_i/ an *addtﬁonair

L 5045202 943:0n these: mntracbs based upon the: proposed .contract ameuntsf pariwulatiy: :

. mn%‘d%ﬂ%}g,ihe.-zew.degge,igcesentad by AUA that Leeward was to be paid as per.actual work

. f(ngifhezpmﬂpsad amounts), and that Leeward was paid EC $1,452,261 32 forthatwork? .

26 |
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- Panel's Decision:

“No. See Razé;gets._;;e;cisians;inséeﬁoxm‘ (A-7 and(B-2). -
29.  Controversy: -

is: Leeward enieﬂed ta an award for ihe EC $590, ﬁ83 that AUA holds as. retainage gwen that'

Leewam has not pmwded ev:danca that it satnsﬁed its obligations under Section 9.10 2 of
‘he Generai Condlﬁons to pro\nde “an afﬁdavrt that payrolls, bills far matefxais and

;nt, and oiher indebtedness connected with the. Wark for which the Bwner or the.

satxsfggd;’?

LeewardnevernohﬁedAUA of the error, or spze lly demandedpaymam,
any elaim 1o recover this:amount? |

27
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Addmonai Preimnanes. Whrtsunﬁde Holiday and Overhead and Profit on the Pamﬁ : Wcrk

and Doors an 0\ indows Work) and given Leeward's failure to identify the. rem\ ’mder of hs

claimsunﬂ ‘lin‘ ts A nded{l}emand'for Arbi;ggt;on dated October 14,.2(11;%?;( | |

Panel’s Demsmn

This. Panel ﬁnds that Leeward is. ent:ﬂed to the claims. recognized in this Award«?asa hefe‘m

stated,  These claims shall accrue interest atftpe rate of 7% per annum, since the date of
‘termination of the Project, October 31, 2009, as determined by the Panel; excer orthose
 claimsthat are specifically. without interest.

28

ke




»f33.;

‘AUA in De
2000,

SRR LI
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,Ccnimversi‘g:

-is Leewam ermﬁed, to an award of interest on any allegedly late: meblttzatson ‘ayments or

‘were its clatmswsm respect te this issue settled'in January 2009 as set ferth in AU Ex 87

at AUA Gﬁ' 69'?

Pane!’s ltclsmn

The Panel fi nds that Leeward is enixﬁed to mterest on the payments due and’ un ",ci;as set

| 50%- AUA 50%} regaz'dmg some of the: mntraversies submitted and in: tahe man

, ‘Panei finds: 00 cnmpeﬂiag reason:to grant: aﬁomey’s fees; arbitration fees,
‘expenses and uompensahantas provided nnder the iaws of Anbgua or .«A":themnsa, Eachf

sthalibeartherrewnaﬁemeys fees, arbitration expenses and such the fike.




i‘!.—fr‘v
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Oontfcve' V-

. s AUA entitied to-an award of Liquidated Damages in the amount: af US $117; 0&0&0&*&?5@ -

, _upon Leeward’s failure to achieve Substantial Completion within the: Contract ° Ti ; |
mstead:dc&mg,ﬁg‘iﬁ«‘.gjays;iater?

 Panel's Decision:

 After a careful analysi :

. delays and, consequently, Leeward is responsible for 50%of the Liquidated ]

the r:ammgnt%g” é;is;afsz;;eso.;,;and sSuch amount is hereby.granted in favor of A A :
37. Controversy, o
1Is AUA entftled to setoff Liquidated Damages from the retainage it currently.| hn&ds‘?

Pana!‘s ﬁeclsmn

- ‘No. The Panéi f nds neither spurious allegations in Leeward’s claims, nor- ;ﬁtent;onal

: wrongdemg to. award damages to AUA. Consequently, AUA is denied its c%axm to setorff
° Liquidated Damages.

,;és éaerAUA‘s wuntercianm for Liguidated Damages, the amount was expressed in US dollars a: ot

oflars; thetefore,. conisidering: the: curment. cuirenicy convérsion, said amount was: caiw%a'
»3312,5 98&00 ofwhid‘l 59%‘ s granted QGAUAers‘! ,350 GG
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. ,pggﬁided undet the laws of Antigua.or otherwise. Each party shall bear their own attoneys’
i :':-fé‘es; ~arbmﬁoai§xpensss ﬁand{s‘uch:themce, | "
| AWARD
Accordmgiy. we ORDER and AWARD as follows: 7
1; Withm thirty (30) days from: the date of issuance of this Final Award Respendent
AUA shall pay t{ ;Giacmant Leewatd the following amounts:
‘ | BC $44,617.37 | This sum shall ‘accrue:. interest of 79

| annum  from - the . of -
fermination of the Pmle, t, October:

[EC $232,670.18 | This sum shall accrie interest of
‘ annum from the date of issuance of-
Avrard.

EC $802,399.25 | This sum shall accrue interest. of 7% per
: annum from th it termination cf the‘ :
Pro;ect October 009 -

d} Addmonal EC$4’{7.77704 This sum shall acc:ue interest of
Prehminanas : annum from the date of termmatm
: Project, October 31,2009

X

b Remge— [ECSE0E0 [T

‘days from the. dats of-
Award to stxbmttﬁ-{s d do

f#the iime héreby' stam R
] fOr such V amwm Wil be
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relinquished. Gonsided
is ub«;iudice, me hmei,

'Resolutmn {ICB :,I_'tetatmg $17,550.00 $hall be borne by the parhes as mnurred

P wmpensaﬁon and expenses of the: Panei totalmg $151,992.75 shall be borne by the. 'artles; “
“asincurred. : ‘

4.The terms of thxs Fma! Award shall be complied w;thm thirty: (30) days. ”fmm

date of this” Fma Award
, This. Final Award is.in full settlement of a!i claims and counterclaims subrmt{ed to thts )
Arbxtratxon

This: Fmal Award may-be executed in:any nuraber of counterparts, eact ;

,‘.shali be. cleemed an oﬁgmal and alt of whnuh shall constitite together ohe: a,,

instrument.




